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Re: Matter Under Review 4756

Dear My. HNoble:

I write on behalf on rhe National Repuklican
Senatorial Commithbes ("NRSC") regarding two letcers from the
Commission. On November 9, 1329, the NRSC received a letter
from Anne A. Weissenborn inguiring whether the NRSC had received
a July 2, 19398, letter from F. Andrew Turley I investigated
whether the NRSC received the letter and. as far as I can
determine, it d4id not. Ms. Weissenborn subsequently faxed me a
copy ©f the July 2, 1998, letter, which purports to notify the
NRSC that it was named as a respondent in a complaint filed with
the Commission by the National Center for Tobacco-Free Kids.!

The NRSC is not a respondent in this matter. The
National Center for Tobacco-Free Kids did not allege that the
NRSC did anything, let alcone anything illegal. Rather, it
alleged only that five tobacco cumpanies appearaed to have

' I rvenew the zuggestion I wade while serving as an Executive

A051start to Commissioner Elliott that the Commission send
notifications of complaints by certified mail.
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viclated federal election law; it nowhere alleged that the NRSC
appeared to have done so. See Complaipt at 1 {(*the Natiocnal
Center for Tobacco-Free Kids Files this complaint against Philip
Morris Inc., RJ Reynolds Tobacco Co., Brown & Williamson Tobacco
Corp., Lorillard Tobacce Co., and Uniced States Tohacco
Company..”) {emphasis added); See also Complaint at 3 {("The five
tobaceco companies named in this complaint.”) . There was no
allegation, and likewige no evidsnce, that the NRSC was involved
in any way wicl

th the tobacoo companies’ ilssue advertisements if

I

h
c
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1

they did in fact occur. Rather, the complaint’s scle use of our
name is in a description of Senator McConnell as "the Chairman
1

of the National Republican Senatorial Committee.” Complaint at
2. That is a reference to Senator MoConnell, not ug. Such a
passing mention to the NRSC is not sufficient to make the NRSC a
respondent .

The Commission's regulatlons reguire that complaints
"clearly identify as a respondent each person or entity who i
alleged to have committed a violation." 11 C.F.R.§ 111.4(d} (1
If the complaint complies with this and other requirements, ¢
Commission is authorized to send a copy of the complaint only
sach respondents ags are identified in the complaint. See 11
C.F.R. § 111.5{a}). The Commission is not authorized to send a
copy of the complaint fo anyone who happens te be mentioned in
another context in he complaint. Indeed, the Commission’s
confidentiality rules prchibit the Cowmmission from distributing
complaints to other persons without the conzent of the true
respondents. See 11 C.F.R. § 121.2i(z).

p

_7.‘

There is yet another reason for not treating every
person or entity chliguely mentioned in a complaint as a
"respondent”: it serves no purpose. Including the NRSC ag a
respondent would only waste the Commission's and the NRSC's
resources. EBEven an announcement by the Commission that it has
dismisned the complaint as to the NRST or found "no reason to
believe” that the NRSC committed a viclatlion would cause
unnecessary pelitical embarrasgssment oo the NRSEC. 1In short,
there is no reason the Commission should say anything at all to
implicate the WRSC in this mattsr.
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sS& arguments, any responge by the NRSC
is necessary, the NR3C responds by incorporating in full the
original and supplemental responses of Senator McConnell. For
your convenience, we have attached copies of these responses.

If, despile the
r

Respzctﬁjli;éi:bmitt.d, ff,#
AL A

General Counsel

Attachments
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General Counsel
o Federal Election Commission
o 999 E Street, N.W.
5t Washington, D.C. 20463

?T Re: HMatter Under Review 4786

Dear Mr. Noble:

1
i

i

g, 1162 ¢

As counsel for Senater Mitch McConnell, I
respectfully request that the Commissicn promptly dismiss
Senatvor Mcoclonnell as a respondent from Matter Under Review
4766. Senator McConnell was notified of his alleged status as
a respondent by the Commissijon’s letter of July 2, 1938, from
F. aAndrew Turley to Senator Mitch McComnnell. By letter dated
July 24, 1998, the Commission extended the time for the
Senator to respond until August 10, 19%8.

Apparently by oversight or design, the Commission
staff has added Senator McConnell to MUR No. 4786 as a
Respondent . Senator MeConnell should be dismissed from this
matter forthwith for any of the following reasons: (i} the
Speech or Debate Clause in Article 1, Section 6 of the
Constitution of the United States prohibits the Commission
from guesticning -- wmuch less sanctioning -- the Senator in
connection with legislative activity, including the
legislative discussions alleged in the cowplaint; {(ii) the
igsue advertisements allegedly planned by the tobacco industry
are ocutside the scope of the Federal Election Campaign Act of
1971, as amended ("FECA"}; {iii) because the Senator is not
and will not be a candidate for federal office in 1998, he has
received no in-kind contribution; because he has not and will
net pay for any of the advertisements at issue, he has pade no
in-kind centribuction; {iv} the Senator did not engage in
coordination regarding the advertisements with any tobacco
company representative or with any campaign; and (v} the
complaint is otherwise deficientc.
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ddressing each 0f these points

purporiedly ar 1ssue here havs

Tlzim 1s that they are planned “"zce be

v whe critical vorte” on the legislation
for Tohacco-Frese Xids letter £/29/98 at p.l. Thus,

S reorced clalim 1s at best meraly hypothetical, oy as
worst an effort o intimidate the industry Respondencs our of
exercising thelr First Amendment rights But even 13 wayrs
appropriace for the Commissgsion Lo consider such hypocoh
ciaims, the claims agalnst Senator McConnell are compl
meritless

1. The Spesch or Debate Clause Prohibits

Cuestioning the Senator with Respect to the
Legiglative Discussion Referred in the
Complaint.

Senator McConnell is mentioned in the complaint for
one and only one reason: his alleged remarks to Qenace
colleagues regarding lsgislaticn pending before the Senate.
That speech is absoclutely privileged under the Speech or
Debate Clause of the Constiturion: "For any Speech or Debats
in elitcher House, {Senators and Representatives] shall not be
cquestioned in any other Places." U.S. Const. Art. I,

Section b5, :1 2: Eastland v. United States Serviceman’s
Fund, 421 U.8. 491, 503 (1975). The Supreme Court has rsad
nne clause ”h:oaalv to effectu its purposes.” United
States v. Johngoa, 383 U.5. 16! 196€6) . The Ciause
appliss to communications that "an integral partc of the
deliberative and communicative sses” by which Congressmen
prarticipate in legislative acti Cravel v. United States,
408 U.S. 608, k25 {1372}.

The immunity aspeco cf tha Clause extends not only
to speech on the Senate floor but alsc to a Senator’s
conversations with his Senate colleagues abour pending
legislation. See Eastland, 421 U.8. at 583 (privilege
ocrotects committee subpoenasg); Doe v, MeMillan, 412 U.S. 346,
313 (1973} {privilege prorects scatements in committee

}; Grawvel, 408 U.3. at 615-1

16 {privilege protecrs
conduct at subcommittee meetings). Accordingly, Senator
McCornell's alleged remarks canncot be the basis for any
sancnion by any body (including this Commission) under any law
tincluding the Federal Election Campaign Act).

Moraover, the Speech or Debate Clause also prohibits
any inguiry by the Commissicn or anyona else concerning
statements made by Senators, Representatives, and their staffs
in connection with the con 51& eraticon of legislation. Gravel,
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23 5.8, a= £15-17. The broad language of cthe clauss,
pronibiTing "guestionling)™ oi Senators and Reprasaniatlves
nim o any ciace" regarding any “sSpesch or Debate ln 20
Houvse" confirms chis preclusion See Eastland, 4Zil
523; Zravel, 408 U.S. at 615 Tndeesd, che Commissooo
dacision "o sesk a rasponse from Senavoy Mclonnzll
rislaces tnz Speech or Debate Clause.

sravel is illustrative. Senator Gravel had
improperly raceived coples oI the "Pentagon Papers,” a
document classified as "Top Secrer Sensitive." a3 CThalrwman oI
rhe Subcommittese on Buildimg and Grounds of che Senats Fubll:z
Worke Committes -- wnich had no apparent Jurisdicticon ovar th2
senrtagcon -- Senator Gravel unilaterally convened a meszoing n2
avening of June 29, 1971, at which he read excerpts Ircom che
papers and placed all 47 volumes in the public record A
grand jury invastigating prsslblp criminal conduct relating oo
“he relesase of the documents subpoenaed Dr. Leonard 3
Rodberg, who had been added to Senator Gravel’'s stafl on
Jurne 22, 1571, and Senator Gravel moved co guasgh the
sulbpcenas The Court deemed "incontrovertible® Senator
Gravel’s argument that the Speech or Debate clause gave nlm
1mmun1»y from umpoena “for the events that occurred at tns
subcommittes meetlng. 406 U.S. at 61%-16. Further, the
~ourt held rthat the immunity extended to Dr. Rodberg. I as
517. The immunity extends to “‘things gensrally dene in a
session of che House by one of its mambers in relat 01 To Lhe
businass before it. " Id. (citation omitted) Withc
question, discussion with other Senactors in the Vapﬁgol aboux

-he merits of,

the lack of popular support [or,

opposition to & bill coming to a vote falls sguarely within

the Spea

ch or Debate clause.

Because Senator McConﬂell's speech in the Zenate

r
Sen

agarding 1eglplatlon is abhsolute
enator McConmell
gaa_ underli

ly privileged, and bescauss
a'ueq the separation of powere principie
es the clause, he ﬁe;Llnaa to comment on the

numerous inaccurate news reports about his discussions with

colleagues regarding the Senate’s
involving tobacco legislation.

McConnell,

2.

Affidavit of Senator Mitch
€ 5 {(attached as Exhibit A).

and industry

vote on a cloture petiticn

The Commisaion Has Neo Jurisdictien to Regulate

the Togue Advocacy Addressped in the Complaint.

For all its liberties with the facts, tne ”ompl aint
dees not contend that the hypothetical future advertisements
at issue will "expressly advocate the election oy defeat of a
clearly identified federal candidate.® More than 20 years of
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19%94; (FECA reaches "only
carms advecate the electicn or
@ candidate for federal officem),
, rev'd in part, £5 F.2d4 285 {24 Cir. 1%%); FEC
Org. for Womesn, 713 F. Supp. 428, 435 (D.R.C.
Ting qumﬂary ﬂwmgWﬂnt Lo crganlzation thar used
COFPQKQLQ funds for issue advocacy); FEC v.
of State County and Mun. Employvees, 471
-17 {(D.D.C. 1875%) tholding that a poster
en-Prasident Ford, wearing a button reading
z and embracing President Nixen, did not *axpressly
advecate, " and was "the type of political speech which is
provected from regulation under 2 U.5.C. § 431, et seqg."!.
Thus, such issue advertisements can constitute neither a
regulable "expanditure” nor a regulable “contribution.”
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Noching in the ¢omplaint suggests that the
aqve1 isements all gﬂd‘y contemplacted by the tchacco companies
would contaln expr ress advocacy. Indsed, to the best of the
knowledge, information, and belief of Senatcor MoConnell, none

cf the advertisements that the tobacco companies have run to
date expressly advocate the election or defeat of a clearly
identified candidate. McConnell Affidavit, ¥ 4. The Supreme
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from airing their visws on ballot measu
Jupreme Courc has struck down even the m
vions on issue advocacy. McIntyre v. Oh:ic
£ U.8. 334, 3586 {1%%5) {striking scazs
sue oriented pamphlats den 1ty the
dgainst Rent (Control v. ity of Herkeleyv,
. 1981) (striking city ordinance limiti
ns to committes formed to oppeose a hallct measurs
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The Supreme Court adaphed the express advocacy
standard precisely to protect issue advocacy such as that
avlwqedl' Lcnfemniatﬁd by the tobacceo companies. *([T]he
distinction between discussion of issues and candidaces and
advecacy of the election or defeat of candidates may ofte
dissolve in practical application." Buckley, 424 U.S. at 42.
Accordingly, the Court held, only the bright-line express
advocacy standard provides speakers with the constltuticnally
ragulired degree <f security concerning what speech will and
will not be regulated. Anything less would compel speakers co
"hedge and trim® their peolitical discourse. Id.

iy

Nor would alleged coordi narlan transform crherwise
red issues advocacy 1nto speech tha the Commission may
te. The United States Clourt of App als for the District
umbia Circuit has acmqniznd that vo qrdinated spending
icutes an in-kind contribution te a candidate cpnly if the
ng exprassly advocates the slection or defeav of a
lea rly idencified federal candidate. Orloski v. FEC, 79%

.2d 158 (D.C. Cir. 1286). In Orlecskil, a corporation
sponsored a picnic for 1,000 ssnicor citizens in ccocordinacion
with a candidate shortly before an election. The candidate,
who had been criticized for not supporting senior citizens'’
issues, addressed issues of concern to seniors at the picnic,
but studicusly avolded appealing for votes., The Commission
dicmissed a complaint alleging that the costs of the picnic
were illegal in-kind contributions to the candidate, and the
Court of Appeals agreed:

i

Ind
(J

0 =g
e IR BRE N I S
D 3 oo
s B )g:
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e e 5—-‘&! (9]

trj ) 0

“Under the Act this type of ‘donation' is only
a ‘wontribution’ if it first gualifies as an
‘expenditure’ and, under the FEC =3
interpretation, such a donaticn is not an
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Lawrance M. Noble, Esg
August 10, 13%3
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enditure unless someone at the funded event
rpssly advocates the reelection of the

vbept ar the defszat <f an oppcnent o
izits or accepts monay Lo support the
umpent’'s reelecrticon.® rd. ar 1a3.

won
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Similarly, the Attorney CGeneral of the United State

i3]

(

has rejectad the argument that coordination transforms issue
advocacy into unprotected speech. Notwithstanding credible
evidence that President Clinton drafted the text of numerous
isgue advertissments that the Democratic National Commictee
funded entirely wilh so-called "soft money," Attornsy General
Janet Reno declined to appoint an independent counsel oo
investigate. She explained:
"With respect to ccordinated media
advertisements by polltwcal parties (an area
chat has received much attention as of late),
rthe oroper characte,.zation of a particular
| expenditure depends not on the degree of
| coordination, but rather on the content of the
message." Letter of Attorney General Reno to
Chairman Crrin Hatch, April 14, 1§87, at 7
| {Exhibit B) (emphasis added).
| The Ccmmission simply has no jurisdiction over the
} potential future advertisemencs alleged in the complainz. As
| the United States Court of Appeals for the Fourth Circuic
recently explained: *{Ilt is indisputable that the Supreme
§ Court limited the FEC's requlatory authority to expenditures
| which, through explicit words, advocate the election or defeat
3 of a specifically identifiesd federal candidate.® FEC v.
‘ Christian Action Netwerk, Inc., 110 F.3d 1049, 1064 {4th Cir
1997)

Pursuing an investigation against Senator McConnell in
the instant MUR would be without substantial basis under the
Egqual Access teo Justice Act.

3. Ssnator Mclonnell Did Not Coordinate the
Tobacco Companiezs’ Issue Advertisemants with
Any Campaign.

Senator McConnell has unequivocally denied in his
affidavit attached co this letter that he "arranged,
coordinated, cr directed any aspect of the tobacco industry’s
publication cor breoadecast of their issue advertisements."
McConnell Affidavie, § 7.

Bver 1f the Commission were Uo use its independent
expenditure regulations to define coordination, the complaint
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deez not alleg: any conduct by Senator McConnell thar zould
cernceivably satisfy such a high standard. The Commissicn’s
independent expenditure regulations define "coordination” o
raegquire some action by the candidate" with respect oo rthe
concent, form, or timing of the advertisement. 11 T.F.R.

§ 105.Lipii4) (L1} ("any arrangement, coordination, or dirsction
by the candidate or his or her agent prior to the puplizavicon,
distribution, display, or broadcast of the communicazion:; 11
C.F.R. § 109.2{b) {4) (1) {A} {coordination presumed if "[{blasad
on information about the candidate’s plans, proﬁe;ts, or needs
crovided ro the expendlnq person by the candidate") (emphasis
added! enator McConnell alse denies that he has provided
any 1:farmarlﬁn te any tﬁba“co industry represerntatives about
any Senatecrial candidate’s campalign pians. McConnell AFE. ac
g 7, It 15 now clear that evidencs, rather than Commission

presumpticns, ils negessary te support any finding of
coordinared acuivity -- even assuming {(contvary co the law
citad in Part II above) that coordinarion is relevant.
Cclorado Republican Fed. Campaign Comm. v. FEC, 116 S. Cu.
2308, 2319 (13%36) ("An agency's simply calling an indspendent
expanditure a ‘cooxdinated expenditure’ cannct (for
constitucional purposes) make it one.”).

Nor weould the allegations in the complaint -- =sven
if true -- warrant a different c¢onclusgion. Were the Senatvor
to have expreSnQd an expectatlion in June that the tobacco
industyy would continue to run issue advertisements in the
summer and fall te counter continuing legisiative proposals
expaceed to be debated in the House and Senate, he would have
been doing notaing more than repeacting the widely reported
statements of numerous tobacco company officials. Ss=e, e.g.,
William Schneider, "Another Over-Reach, Maybe a New Ending,”
The National Journal, (June 27, 1988) ("'over the next several

months leadlng to the election in November, we are going to
have serious discussions with people in this country about the
guality of debate in this town and the lack of leadership,’
RJR Nabisco Inc. Chairman Steven Goldstone warned on

April 8."). Indeed, in light cof the unprecedented level of
potential government regulation and taxation -- required
industry payments would have excesded $500 billion over 2%
years -- it would be surprising if the tobacco companies did
not launch sustained public discussion on the issues.

These statements are, of course, no meors an
indication cof an FECA violation than statements by anti-
tobacco advocates expressing an intention to run issue
advertigements attacking, by name, Senators who voted to
defeat the vobacco legislation. Bill Novelli, a signatory to
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rage &

=na somplaint by Campaign for Tobacco Frae Kids, has wvowed =2
attack DYV nans Senateors who voted against the legis’lation

health advocates . . . added chat
Lan to make *he public aware cf the
ators who helped bury the tebacco
‘We are going to go out there and

me names,’' said Bill Novelli, president
the Campaign for Tobacco Frees Kids."

e Kennett Roth, "Tobacco Defsat Has

SMOCTAts in Attack Mode.” The Houston
-sr1icle (June 19, 19%&)

0f course Mr. Novellli would like to attack Jenancrs

who cpposed the legislation, while silencing all vcices who
ight respond to his attacks. Neither fairness nor the First

Ame dment suppoxrts such taccics.

4, The Complaint Alleges No Violation by Senatoer

MecComnelld .

The FECA restricts only contributions and
expenditures as those terms are defined In the statute.
2 U.8.C. 88 4321i8) and (%). The complaint offers no basis,
hewever, for inferring that Senator McCennell gave or acceplad
any OHEILbHClO or made any sxpenditure. On the conurary,
“he complainz cwice ﬂyprm"ﬂ Yy limits the responsan“s to Elwvs

Complaint at 1 and 3. Even under the
BN ﬂuq aesuwmtlon that the FECA covers the non-express-
advocacy issue advertisemenis allegedly contemplated by the
tobacco industry, there is ne basis for inferring that Senator
McConnell, whose term will not expire until the year 2003,
would receive & benefit to his non-existent campaign. Nor .3
there any way .n which the complaint could be construed as
alleging that Senator McConnell will "make"” the hypothetical
future communications by the tobacco companies. For t};
reason alone, he should be promptly dismissed from this
manLer,

5. The Notice to Ssanator McConnell Is Improper for
Other Reasons.

The "ommissicon should naver have sent netice to
Senator McConnell as a respondent in the MUR for several
additional reasons.

rfj

irsy, the complaint alleges, &t mest, a potential
furure wviclation., Congress avthorized citizens to file
complaints only where a potential vieolation "has cccurred.
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2 U.5.C. § 437g(a){l). Any Commission action on the basis of
an ‘ndividual ceomplaint alleging prospective violations cf the
TECE is without a statutory basis.

Second, the Commission’s regulations reguire
aint to "cilearly identify as a respondent 2ach per

L £/ Y]

compl ocn oY
entity who is alleged to have committed a violation." 1l
C.F.R. § 1322.4(cd}. The Commission is authorized by the
ragulacions to notify and seek a response from "each
respondent” identified in the complaint. 11 C.F.R.

§ 111.5{al. The complaint actached to the Commission’s

letter, however, identifies as respondents only five tobacco
companies. It does not allege that Senator McConnell
commitrted any violation.

Thirg, consiscent with its omission of Senator
McConnell as a respondent, the complaint intimates chat the
statutory vioclation at issue 1s the prohibition on corporate
centributions in 2 U.5.C. § 441bh. Seanator McClonnell, of
course, 1s not a corporation and could not have violaved 2
T.8.C. 8 421b.

The complaint is noching more than an attempt by an
interest group to circumvent the lsegisiative process. Neither
the FECA nor the Commission’s regulations were designed to
permit interest groups bthat lose legislative battles Lo
continue their fight before the Commiszsion or in the courts.
Stiil less are FECA and the Commission’s regulations designed
o peymit a disgruntled interest group teo enlist the aid of a
federal bureaucracy to institute a punitive investigation
against those who win legislative battles. The Commission
should dismiss the complaint in its entirety, or, at the very
least, cease the threatened Speech or Debate clause violation
by promptly dismissing Ssnator McConnell as a respondent.

Sincerely,

Eoi%idgfyaurchfield

Attachment



AFEIDAVIT OF SENATOR MITCH MceCONNELL

SENATOR MITCH McCONNELL, after being duly sworn,
deposes and saye as follows:

1. My name is Addison Mitchell McConnell Jr. I am
one of the two United States Senators from the Commonwealth of
Kentucky. My office address is 361A Russell Senate Cffice
Building, Washington, DC 20510-17C2. I was re-elected in
November 1296, and my current term expires in January 2003. I am
not up for re-election this vear.

2. I have reviewed the complaint filed with the
Federal Election Commission by the Campaign for Tobacco-Free
Kids. Although that complaint names five tobacco companies (but
not me) as respondents, I understand that the Commission's staff
has added me as a respondant.

3. Beginning last vear, the United States Senate
began to consider major lsgislation affecting the tobacco
industry. There are approximately 60,000 tobacco growers in
Kentucky, and tobacco is the largest cash crop in the state.
Since the tobacco industry is ilmportant to the econcmy of
Kentucky, and to many of my constituents, I have always paid
cloge attention to any legislative matters that could have a
gignificant effect on that industry. For that reason, I followed
the tobacco legislation closely. &s the proposed legislation
proceeded through the legislative process and was reported out of

the Commerce Committee, the hill became a major focus not only of

e
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the Senate but of the news media as well. From approximately
April 1998 through Jurnie 1998, hardly a day went by during which I
was not involved in discussions or meetings concerning the
legislation. I made no gecret of my view that the legislation
was bad public policy and would be seriously detrimental to the
interests of my constituents and the public at large.

4. While the tobacco legislation was under
consideration by the Senate, the five tobacco companies
criginally named as respondents in this matter began airing a
serieg of non-candidate-specific, pure issue advertisements
opposing the legiglation. These advertigemente advocated the
rejection of the tobacco legislation, but to the best of my
knowledge, information, and belief did not advocate the election
or defeat of any named candidate. I had absclutely no role in
the decision to ailx those advertisgements, the content of those
advertisements, or decisions on where to place those
advertisements.

5. The industry’s advertising cawpalgn appeared to me
tco be successful in meveral respects. First, the advertising
campaign revealed seriocus flaws in the legisiation that had not
been reported by the mainsiream media. Second, it generated an
enormous volume of mall and telephone calls opposing the
legislation to my colleagues in the Senate. 2and finally, public
opinion polls began to show a lack of public support for the

extensive federal regulation of the tobacco industry proposed by
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the kill. 1In part due to the industry advertising campaign, as
well as closer scrutiny of the bill by the public and the Senate,
many of my Senate colleagues bagan to have serious reservations
about. the bill,

6. Article 1, Section & of the Constitution of the
United States contains the Speech or Debate Clause, which
provides: "For any Speech or Debate in either House, [Senators
and Representativee] shall not be gquesticoned in any cther Place."
This provision and the Supreme Court decisions applying it
reflect a clear policy that Senators and Representatives cannot
and should not comment on their legislative activities in
judicial, executive, or administrative investigations. For this
reason, I decline to comment on the many inaccurate acgounts in
the media concerning discussions I allegediy had with my Senate
colleagues, and the events at the Senate Republican Caucus on
June 17, 1998,

7. At no time have I arranged, coordinated, oy
directed any aspect of the tcbacco industry’s publication or
broadcast of their issue advertisewents. Further, I have no:
provided any tobacco industry representative with any information
about any Senatorial candidate’s campaign plans. Nor has any
industry representative provided to me any information about the
specific locations where such advertisements were or are planned,
or the gpecific content of those advertigements. To put it

plainly, I have had absoclutely no direct or indirect input into
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the content, style, medium, publication, or targeting of the
industry’s advertisements, nor do I intend to have any such
direct or indirect input.

Further affiant saveth not.

Subscribed and sworn to before me
this {Zzﬁday of August, 1998,

Notayy Public ® é/ Y

LINDA L. JENNINGS |
STATE OF WASHINGTON

NOTARY ~— PUBLIE
MY COMMISSION EXPRES 6-03-08
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General Counsel
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399 E Street, N.W.
Washington, D.C. 204623

sl

Re: Matter Under Review 4766

et e e et e araimaet e et e A

Dear Mr. Noble:

On bvehalf of Senator Mitch McConnell, I renew my
request that you immediately find no reason to believe and
dasmiss the complaint in Matter Under Review 4766. It has now
bEadn over siaght months since the complaint was filed. The
Frmission staff unilaterally chose to name Senator McConnell as
afrespondent, even though he waz not 50 named in the complaint.
Mpreover, now that the November 12%8 election ig over, 1t is
plain that che prospective viclations alleged by the Campalgn
&% Tobacco Free Kids never actually occurrad. Because no
zaason to believe finding hag yet besn made, the Commission is
¥=ill able to digmisg this complaint. It should do seo
immediately.

On June 29, 19938, more than four months before the
1598 election, the Campaign for Tobacco Free Kids filed the
instant complaint. The essential allegation of the complaint
was that, in exchange for Senate HKepublicans voting against
cloture on §. 1415 ("the McCain Bill"}, the tobacco companies
promised to air advertisements supporting those Republican
opponents of cloture during the fall campaign. The complaint
argued that these potential advsrtisements would constitute
illegal, in-kind, corporate contributions in vioclation of the
Federal Election Campaign Act of 1971, as amended ("FECA"). The
complaint did not allege that any violations had occurred;
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rather, it alleged only that violations were possibly going to

ng the obvious problem with this allegaticon was

s an ilnsufficient r of Republican Senators
selecrion in 1998 vo defeat cloture, and indeed
een Republicans running for reelection actually
e .Z2nators Bennett, D'Amato, Grassley, Gregy,

But in addition teo this basic aon-sequituy, the
complaint rests on a fundamental factual ervor: the alleged
misdeeds predicted by the cowplaint simply did not ocgur.

Further, the complaint did not name Senator MeConnell
as a respondent. Rather, the staff unilaterally and without
gtatutrory or regulatory authoricy added Senator McConnell. As
explained in my letter of August 10, 135%8, the Commissgion should
rectify this ultra vires action and dismiss Senator McConnell
from this matter because, among other reascns, the Spsech or
Debate Clause of the United Stateg Constituticn prohibits the
Commission from ingquiring into any Senator's participation in
legislative activity, and further, the Senator did not
coordinate political advertisements with any tobacco company
representatives. Now that the election is over, the Commission
snould immediately dismissz the complaint with respsct to Senator
McConnell -- and indeed all respondents -~ for the additional
reason that the potential violations cited by the complaint
simply did neot occur.

1. Thae Allzged Cocrdinated Advertising Campaign Did
Net Ogeour.

BEvan Tracey is President of Campaign Media Analysis
Group, a Virginis corporation that specializes in tracking the
nature, quantity,., location, and cost of political advertising in
the United States. As the attached Declaration of Mr. Tracey
demongtrates, his survey of the top 75 media markets in the
United States {(which comprise 80% of television viewer
households) indicztes that there were o political
advertisements of any kind in Yovember or Cctober that were paid
for by the tobacco companiss named in the complaint.
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Indeed, no political advertisements by the tobacco
espondents were aired on broadcast or cable television
% cember 20, 19%8. Declaration cf Evan Tracey ("Tracey
Dec.“}, 1. “r. Tracey has identified only four advertisements
.entitled, "Person on the Street,” "The Real Hero's [gic]."
“Million Against," and "Whsn Will Working People®) that were
aired between September 1 and Z¢. Three of the advertisements
alred between September 1 and September 8 on just four occasions
in three madia marksts (Birmingham, Alazbama; Chicago, Illinois;
and Las Vegas, Nevada}. The scripts of these advertigements are
attached as Exhibits 2-4 of Mr. Tracey’s Declaration. See
Tracey Dec., § 6 and Exs. 2-4 {attached as Ex. RA). The fourth
advertisement aired on CNN and CNN Headline News between
September 12 and September 20, 1998. Its script is attached as
Exhibit % to the Tracey Declaration.

r
ep
1

None of these advertisements expressly advocated the
election or defeat of a Senator who vored against cloture.
Indeed, the advertisements did not mention any federal candidate
by name. Thus, the advertisements neither supported nor
criticized any particular candidare’s position on tobacco
lagisliation. Rather, the advertisements merely discussed the
tax implications of national tobacco legislation and urged
viewars t£o call their “mewber of Congress” and tell the member
Lo oppose Lobacooe taxes, Tracey Dec., Exs. 2-4. Also, the
2arly September advertisements were run in just three media

rkecs across the country, including two states (Illinois and
Navada; zhar did not even have an incumbent Republican Senator
sunning Zor reelection in 1998, let alone one that voted against

cloture. id., 9 6. Moreover, the tobacco companies spent only
a small amount of money to purchasze broadeast and cable
c2levision time for these three advertisements during September

- - just $¢,347 according to Mr. Tracey’'s estimate. Id., § 3.
The remaining advertisement, run between Sephember 12 and
Seprember 20, 1938, was broadcas: to a nationwide zudience and
not targeted to a gpecific state or media markso.

ondents did broadcast

gariy advertisements do
anv adverzising
DATOTYS who vote

m‘U

advertisements in July and August,
net support the allegation :ha: :h <
campalgn was intended To aid the campaigns o
agailinst cloture.

4
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Mr. Tracey has estimated that the tobacco company
respondents ran approximately 56,669,337 worth of television
advertisements in July and $1.138,66% worth of such
advertisements in August. Tracey Dec., § 3. Two thirds of
these amounts, however, weye [or advertisements that ran in
states that had no Republican Senator at ail, had no Republican
Senator running for reelection in 1998, or had a Republican
Senator running for reelection who had voted for cloture.
§¢ 4-5. Only cne third of these amounts was spent on
advertisements that ran in gtatas with Republican Senators who
both voted against cloture and were running for reelection in
1998. Id. Thus, even if the Cawmpaign for Tobacco Free Kids!
allegations were construsd to include tobacco company
advercizements as remote from the November elections as July and
dugust, the facts of those advertisements completely belis the
suggestion that they were intended to be in-kind contributions
to Republican Senators whe voted against cloture.

{!—-—G
[oF

In sum, the speculation of the Campaign for Tobacco
Freze Kids that certain tobacco companies would publish
advertisements supporting Senators who voted against cloture is
completaly refuted becasuse (1) advertisemencs opposing tchacco
legisiaticon that ware alred in July and kugust wers alred with
nc apparent purpose of aiding Republican Senators who voted
against cloture; (2) during the first week of September only
three gpots were aired, again, with no apparent purpose of
aiding incumbent Republican Senators who vored against cloture;
{3) betwesn Septemper 12 and September 20, 1998, the sole
advertisement aired was directed to a nationwide audience and
not targeted to a specific state or media market; (4) no such
advertisements ware broadcast from Seprtember 21, 1898, through
November 3, 19%8; and (5) none of the advertisements that were
breoadcast so much as mentioned a federal candidate by name, letc
alone expressly advocated hig or her election or defeat.

2. There Can Be No Pinding ©f Any "In-Kind®
Contribution.

The complaint in this case alleged potential
violations of Section 441b of FECA, which makes it unlawful for
a corporation to make “contributions® as 'defined in Section
441b (b} (2). The facts of the 19%8 election preclude any finding
of an in-kind "contribution®” in this case.
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First, there can be no “contribution™ without an
actual convevance of gomething of value. Contributions are
defined to include “any direct or indirect payment,
distributicn, loan advance, deposit, or gift of money, or any
sarvices, or anything of value . . . to any candidate in
connestion with any election." 2 J.5.0. § 441ibib) (2). Because

-
chat nhe complaint speculated they would, the tcobacco companies
did not give *anything of wvalus® to any candidate. Further,
svern assuming {contrary to fact) that the tobacco company
respondents made an unwritten promise to run such advertisements
in exchange for vores against cloture, the definition of
contribution was specifically revised by Congress in 1980 to
remove “promises,” whether enforceable or not, from the
definition.

Segond, a political advertisement cannot be an in-kind
"contribution® under FECA if it deoeg not expressly advocate the
election or defeat of a clearly identified federzal candidate.

In FEC v. Massachugetts Citizens for Lifs, 472 U.S5. 238, 248-49
{1986}, the Supreme Court definitively construed the term
"expenditure® in Sections 441b and 441b(h) as meaning Qnly a
disbursement of corporate *"funds used for communications that
expressly advocates the slecricn or defeat of a clearly
identified candidate." The Act itself axcludes from the
definicion of contributicn any corporate disbursements that do
not constitute expenditures: Section 431 provides that the term
"contribution® does not include "any payment made or obligation
incurred by & corporation . . . which, under section 441b{b) of
thi« ticla, would not constituts an expenditure by such
corporation." Accordingly, only advertisements containing
express advogacy can constitute in-kind "contributicns." As
noted above, however, the [ew advertisements that were published
by the tobacco companies in Sewtember did not expressly advocats
the electicn or defeat of 2 clearly identified federal
candidate. Indeed, none of the September advertisements or any
other advertisements run after the June 17 cloture vote so much
ag identified a candidate, much less adwocated his election or
aefeat. Tracey Dec., § 7.
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Esq.

Because it is now clear that the progpective,
potential violations hypothesized in the complaint never
occurred, we respectfully reguest that the Commission
immediately find no reason tc believe a viclation occurred,
dismiss the complaint forthwith,

Attachment

cc:  The
The
The
The
The
The

Honorable
Honorable
Honorable
Honorable
Honorable
Honcorable

Regpectfully submitted,

Bobby R. Burchfield

Scott E. Thomas, Chairman
Darryl R. Wold, Vice Chairman
Lee Ann Ellictt

David M. Mason

Danny L. McDonald

Karl Sandstrom

and



BEFORE THEE FERERAL ELECTION COMMISSIONW

In ra: Matter Under Review £766

DECLARATION OF EVAN TRACEY

I, Evan Tracey, hereby declare as follows:

-

1. My name is Evan Tracey. I am President of the

Cawmpaign Media Bnalysis Group, a Virginia corporation

specializing in tracking the nature, quantity, location, and

cost of peolitical advertising in the teop 75 media markets in the
et United States {which comprise 80% of television viewer
households) .

2. I and my staff have undesrtaken a comprehensive
survey of political advertisements discussing national tobacco
legislation that were paicd for by Philip Morris, Inc., RJ
Reynolds Tobacco Co., Brown & Williamson Tobacco Corp..
terillard Topacco Co., or United States Tobacceo Co. ("the
tobacco company respondents”™) following the Senate's June 17,
1988, vote against cloture on Senate Bill No. 1415, more
commonly known as the "McCain Bill.®

3. My survey concluded that the tobacco company

respondents spent an estimated $6,669,337 in July, $1,138,669 in
August, and $203,127 during the first three weeks of September

to purchase air time on cable and spot market television across

Y



the United States for political advertisements opposing national
tobacceo legislation. The tobacco company respondents ran no
political advertisements in the top 75 media markets from
September 21, 19%98, to November 3, 1988.

As the table attached as Exhibit 1 to this

E=N
N

T

.

sclaration demncnstrates, of the estimated $6,663,337 in
television broadcast time purchased by the tobacco company
respondents in the top 75 media martets in July 1998, about two
thirds (%4,208,073) was spent in states in which no Republican
incumbent was running for reelection ($3,5330,8¢3) or in which
the Republican incumbent running for reelection actually had
voted for cloture ($677,210)., Only about one third (52,461,264)
was spent in states with a Republican incumbent Senator running
for reslection who had voted against cloture.

5. Similarly, of the estimated $1,138,669 in

-
1

levision broadcast time purchased by the tebacco company

i
P

{

respondents in the tep 7% media markets in August 1998, about
two thirds {$758,534) was spent in states in which no Republican
incumbent was running for reelection (5614,532) or in which the
Republican incumbent running for reelection actually had voted
for cloture ($144,022). Only about one third ($380,115) was
spent in gtates with a Republican incumbent Senator running for

reelection who hac voted against cloture.



6. In the first threse weeks of September 1998, the
tobacco company respondents ran four different advertisements
discussing national tcbacco legislation on cable and broadcast
television stations in the top 75 media markers. Three of the
advertisements did not alr after September 8, 1998. These
advertisements were aired on just four separate occasions in the
following markets: Birmingham, Alabama; Chicago, Illinois; and
Las vegas, Nevada. The scripts of those three advertisements
are attached as Exhibits 2, 3, and 4 to this Declaration. I

estimate that the tobacco company respondents spent only $1,347

{

in broadcasting these three advertisements. An additional
advertisement was broadcast on CNN and CHNN Headline News to a
nation-wide audience between September 12 and Zeptember 20,
19%&. The script of this advertisement is attached as Exhibit 35
to this Declaration. I estimate that the tobaccs company
respondents spent $201,780 in broadcasting this advertisement.
None of the advertisements broadcast in September eupressly
advocated the election or defeat of a clearly identified federal
candidate.

7. My review of all of the advertisements run by the
tobacco company responderts in the top 75 media markets
fecllowing the June 17, 1998, vote on cloture, indicates that
none of the advertisements expressly advocated the election or

defeat of a cleariy identified candidate. Indeed, not cne of



the advertisements so much as mentioned a federal candidate by
name, much less advecated his or her election or defeat. The

all of these advertisements are attached as Exhibit ©

1y

scripts o

to this Declaraticn.

I declare under penalty of perjury that the foregoing

is true and correct.

o
Executed on: March %f,

19498

/ﬂf/ﬂu Cf/'

EVAN TRACEY
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still pushing a big tax sotution on " thlnk that Washinglon's answar o miliing that cash cow ong mors ime.”
tohaeco, What do Amaericans think? everything is naw taxes.” {2nd Woman]: "There's got lo be some
[Man]: "“Working people gat other way.”
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[3rd Man]: "Big government and our lives as itis.” [4th Man]: "H's they going to get tha massage? |
i taxes are not the way to go.” [3rd anothar way of the governmant don’t know.” {Announcer]: Contact
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[Announcer): Thase are tha roal
heroes of the Ametican sconomy:
men and women across this country

But even
SOITA

with the $1.8 trillion i plus
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your member of Congress. Tell them
o oppose new obaccs taxes.
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Their sacrifices brought pur gconomy
back

i Wamngwn :stm want more than
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years,

Isr't it e to iva hadswrn '
Amearicans a break? Contact

Page 1




TOBACCO RESOLUTION+
TORTC miliion against 16
COMMERCIAL: TOB/MTC million against 15 1 of 1
LENGTH: 15

Ad Detector  Frames: 4

? AQQSAAL2 ESB

asha‘ngion's tobacce zegislaion. doliars in ne Hts,s%w sandm,
What's in it for you? Half a trifiion cigarettas market, Mo wonder it's opposed

i by miltions of hard working
Amaricans,

Campaign Media Analysis Group
703-683-7118
0217199 www.cmagtracks.com Page 1




TOBACCC RESOLUTION+

TITLE: TORMAC When Will Working People
COMMEERCIAL: TOB/TC When Will Working People
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jAnncuncar): When will working
people in this country get a break?
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from higher tobacco taxes on hard
working Amaricans. Thay want to
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Contact your member of Congres
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working propls first for a2 changa?
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TITLE: TOB/TC Person On the Street
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LERGTH: 30

Ad Detector  erames: 7

ACCSEYNC.ESB

Susne t» Congres: e Ul

pushing & hrg tax sehutomn
o fabaciy....
{Announgcar]: Some in Congress are stuck paying ali the taxes.” [Woman]: [2nd Man]: They're just basically
slifl pushing a big tax solution on "l think that Washington's answer to milking that cash cow one more time.”
tobacco. What do Americans think? everything is naw taxes.” {2nd Wormnan}: “There's got to be some
{Manl: "Working people gat other way.”

[3rd Bian]: "Big government and our tives a8 it is."” [4th Man]: "it's they going to get the mezsage? |
taxes are not the way to ge." [3rd another way of the govarament don't know.” {Announcer]: Contact
Woman]: "The governimant is (oo gatting into their pockets." [5th Man): your member of Congress. Tell them
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COMMERCIAL: TORTC At Election Time
LENGTH: 30
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The Tobacco Tax some in Congress
are talking about doasn't maka any
sens

I'm going to rermembar this fall what
the politicians do this summsr.”
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TCRTC At Elaction Time  (man)

COMMERCIAL: TOBRTC At Elechon Time  {man 10f1
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warking people. Now thay have a
tailing us they are against laxes and chance to prove it before the
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doesn't mahe any sensg. How does the working people stop kids from big gaver i'm going to
more than haif a trillion dollar tax smoking. Ii's just more taxes from remember this fall what the politicians
ncraase on do this summer.”
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[Announcer} Contact your mamber of
Congrass and tell them to cppose new
tobacco taxes.
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TOBTC its Christmas
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and teil them you oppose the McCain
tohaceo tax,
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billion in now taxes. Merry Christmas
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summar. Contact your member of
Congress now
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{Announcerh: it's hard to keep
Washington from taxing and
spending. Recently, hard working
Amegricans

emm@ssaga to Co rss. b
said no to £800 billien in
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federal spending, but the batits isn't
over. Some in Washington

are riht back at it. hay'ra stit!
preposing huge new taxes. Whan

Call Vaur Memher of Cangress

1 H00-343-32210

stand up for working paopie and
agzinst 3 new tobacco tax bill.
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will they gat the message? Americans
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massive new taxes and spending
argn't the answer. Contact your
membar of Congress, tefl them to
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TOBTC GOP against taxes

COMMERCIAL: TOBMC GOP against taxes tof1
LENGTH: 30
FRAMES: 7

[Announesr:] Two yaars ago raisa hatt 4 trilfion dofiars in new

Washington said it would cut youth tobacco taxes paid mostly by about kids but a leading tobacco
tobacco use in half without & panny in American’s sarning igss than cppenant admits that

new taxes. Mow Washington is voting

to
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“the thing that is driving us now is the usad {6 be against taxes. Domotrats Contact you Senators now and fall
hunger for monay.” Republicans for working people. What happened? them you oppose the MeCain Tobaceo
Tax.
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fAnnouncer]: These are the real familias.
hernas of the American economy: Their sacrifices broyght our wconomy
man and wemen acroess this country back yaars.

isp't it time to give hard-wroking
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